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GNYHA is a dynamic, constantly evolving center for health care advocacy and expertise, but our core 

mission—helping hospitals deliver the finest patient care in the most cost-effective way—never changes. 

SURPRISE BILLING

GNYHA strongly supports eliminating surprise medical bills. New York was the first state to adopt comprehen-

sive, effective surprise billing legislation, and GNYHA was closely involved in the negotiation of New York’s suc-

cessful law. We believe that our experience in developing and implementing that law would benefit Congress 

as it considers Federal options to resolving the problem of surprise medical bills. 

GNYHA’S Surprise Billing Principles

• Patients should be held harmless from surprise 

bills. This means they should not be responsible 

for costs above their in-network cost-sharing re-

sponsibility in emergency situations when they re-

ceive services from out-of-network providers, and 

in non-emergency situations when they inadver-

tently receive services from out-of-network provid-

ers at in-network hospitals.

• Patients should not be placed in the middle. Ne-

gotiations between insurers and providers over ap-

propriate out-of-network reimbursement should 

not involve the patient.

• Determining the appropriate payment for out-

of-network services should be left to negotiation 

between providers and insurers, with an indepen-

dent arbitration process to resolve disputes. The 

government should not dictate a default out-of-

network payment amount, as this would have 

significant unintended consequences in terms of 

provider/insurer contract negotiations and result 

in diminished provider networks that would limit 

consumer choice and access.

• Reducing the number of surprise medical bills 

should be an important component of any legis-

lation. This will require the establishment of rea-

sonable disclosure requirements for providers and 

insurers on network participation and cost expec-

tations, which should take place whenever possi-

ble in advance of scheduled services.

• Federal law should not preempt state laws that ad-

dress surprise medical bills. As long as state laws 

hold the patient harmless for additional out-of-

pocket expenses, they should prevail and Feder-

al law should only apply to self-insured, employ-

er-sponsored plans governed by ERISA.

New York State’s Successful Surprise Billing Law

New York State’s surprise billing law is widely consid-

ered to be the best in the country, and we believe 

that it should serve as the template for any Feder-

al legislation. Under New York’s law, if the provider 

and insurer cannot agree on the appropriate pay-

ment when a patient goes out-of-network, they can 

go through a “baseball style” arbitration process in 

which the arbiter considers multiple factors, includ-
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ing past charges. The patient is only liable in these 

situations for what they would have paid if they had 

been treated in-network. 

While many of the bills under consideration by Con-

gress would maintain a state’s ability to implement 

its own surprise billing laws, these state laws only 

apply to state-regulated plans and do not apply to 

self-insured or other federally regulated plans. The 

Federal legislative proposals would apply to self-in-

sured plans, which cover a significant number of New 

Yorkers.

GNYHA Opposes Benchmark Rates 

GNYHA strongly opposes the establishment of a 

benchmark rate for surprise bills, particularly one that 

is pegged to the median in-network contract rate. Al-

lowing health plans to pay the same out-of-network 

(OON) as in-network, as many of the proposals mov-

ing through Congress do, would upset the balance 

between America’s community hospitals and national 

for-profit insurance companies. If health plans incur 

no higher cost for OON care, they will have enormous 

leverage over hospitals in contract negotiations. This 

will lead to a downward spiral in commercial insurer 

payment rates to hospitals and especially damage 

the financial stability of hospitals that serve large 

Medicare and Medicaid populations, where payment 

rates do not come close to covering costs. The end 

result of a benchmark rate will be to limit patients’ 

choice and access to care. 

GNYHA Position: 

• Patients should be held harmless from surprise bills.

• State laws that address surprise bills should not be preempted by any Federal law. 

• Legislation dealing with surprise billing should not include benchmark rates, and instead should adopt 

a dispute resolution process similar to New York’s successful model, which considers several factors in 

determining reasonable payment, including customary charges.


