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INTRODUCTION

Greater New York Hospital Association (GNYHA) represents more than 160 member 

hospitals and health systems in New York, New Jersey, Connecticut, and Rhode Island. 

This Federal Legislative Agenda reviews the legislative and regulatory issues GNYHA 

will focus on in the coming months. We look forward to working closely with mem-

bers of Congress, the White House, and our national partners to ensure that GNYHA 

members can pursue their core mission of providing the highest quality of care to 

their patients. 

On the Federal legislative front, our top priority is ensuring that any reforms to the 

Affordable Care Act (ACA) do not harm financially struggling hospitals, health insur-

ance gains under the ACA, and state budgets. Protecting Medicare and Medicaid is 

another top priority. Specifically, we strongly oppose cuts to Medicare and Medicaid 

disproportionate share hospital (DSH) funding, which safety net hospitals rely on. We 

also oppose Medicare cuts to graduate medical education (GME), outpatient ser-

vices, and “bad debt” reimbursement. On the Medicaid side, we oppose potential 

Medicaid cuts such as block granting the program and phasing down provider taxes. 

On the Federal regulatory front, GNYHA advocates for regulations that protect and 

strengthen hospitals rather than hinder their ability to achieve their clinical and oper-

ational goals. 

Hospitals have shouldered numerous and deep Federal reimbursement cuts since 

2010, and GNYHA is deeply concerned that they remain at risk for additional cuts 

from Washington, DC. It is essential that the hospital community’s concerns are heard 

on Capitol Hill. 
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GNYHA is a dynamic, constantly evolving center for health care advocacy and expertise, but our core 

mission—helping hospitals deliver the finest patient care in the most cost-effective way—never changes. 

EFFORTS TO REPEAL THE AFFORDABLE CARE ACT
In 2017, House and Senate Republicans tried unsuccessfully to pass bills—the American Health Care Act 

(AHCA) and Better Care Reconciliation Act (BCRA), respectively—that would have repealed major provisions 

of the Affordable Care Act (ACA). GNYHA strongly opposed both bills because they substantially reversed 

the ACA’s insurance coverage gains, dramatically reduced Federal support for state Medicaid programs, and 

would have severely harmed safety net hospitals. 

House Repeal Efforts

The House Republican leadership struggled to pass 

AHCA due to objections from the House Freedom 

Caucus, a group of 31 conservative Republicans. 

However, House Speaker Paul Ryan (R-WI) cut a deal 

that brought the majority of the Freedom Caucus on 

board, and a revised version of the AHCA passed 

by a vote of 217-213. The AHCA’s main provisions 

included: 

• Replacing the ACA’s premium tax credits for 

low-income Americans with significantly lower tax 

credits linked to age rather than income

• Rolling back Federal funding for states that ex-

panded Medicaid under the ACA and transition-

ing Medicaid to a per-capita cap system for allo-

cating funds

• A New York-specific provision proposed by New 

York Congressmen John Faso (R-NY) and Chris 

Collins (R-NY) that eliminated Federal Medicaid 

matching funds on funding contributed by coun-

ties outside New York City

• Replacing the individual mandate with penalties 

for individuals who don’t maintain continuous 

coverage 

• Expanding health savings account contribution 

limits 

• Allowing states to redefine essential health bene-

fits beginning in 2020

• Repealing the cost-sharing reduction payments 

as of the start of 2020

Senate Repeal Efforts

BCRA would have slashed Medicaid matching rates 

even more drastically than AHCA. These provisions 

would have also put extraordinary pressure on state 

budgets because it repealed the ACA’s Medicaid ex-

pansion, implemented per capita caps on Medicaid 

funding, and maintained cuts to disproportionate share 

hospital (DSH) funding for safety net hospitals. The bill’s 

Medicaid provisions would have cost New York State 

and its local governments $4.2 billion annually by 2020.

All three versions of this legislation that were pre-

sented on the Senate floor by Senate Majority Lead-

er Mitch McConnell (R-KY) failed to garner the 50 

votes needed to proceed.

Republican Senators Lindsey Graham (R-SC) and Bill 

Cassidy (R-LA) later reignited the Senate’s efforts 



G N Y H A  |  P O S I T I O N  PA P E R

555 WEST 57TH STREET, NEW YORK, NY 10019 • T (212) 246-7100 • F (212) 262-6350 • WWW.GNYHA.ORG • PRESIDENT, KENNETH E. RASKE

with a new bill. “Graham-Cassidy” would have re-

pealed the ACA’s subsidies and Medicaid expansion 

and replaced them with block grants for states, and 

converted Medicaid from an open-ended entitle-

ment program to a per capita block grant program. 

The legislation would have also repealed the indi-

vidual and employer mandates, many consumer pro-

tections, and the essential health benefits provision. 

Fortunately, due to public opposition from Senators 

Rand Paul (R-KY), Susan Collins (R-ME), and John 

McCain (R-AZ), Graham-Cassidy never made it to 

the Senate floor for a vote. 

Senate Republicans maintain that passing legisla-

tion to repeal the ACA remains a top priority for the 

115th Congress.

GNYHA Position: Congress must protect Medicaid and not repeal the ACA without an immediate re-

placement plan that: 

• Continues to provide uninterrupted, comprehensive, and affordable health care coverage for the 22 mil-

lion Americans who gained coverage under the ACA as well as the millions already covered by Medicaid

• Does not harm state budgets 

• Does not harm financially struggling hospitals
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GNYHA is a dynamic, constantly evolving center for health care advocacy and expertise, but our core 

mission—helping hospitals deliver the finest patient care in the most cost-effective way—never changes. 

MEDICAID DSH PAYMENTS
The Medicaid disproportionate share hospital (DSH) program provides payments to safety net hospitals that 

serve a high proportion of Medicaid beneficiaries and uninsured patients. The payments are essential for hospi-

tals to offset their uncompensated care costs from treating low-income patients. Because DSH hospitals usually 

have a low percentage of commercially insured patients, they cannot cost-shift these losses to private payers.

The amount of Federal DSH funds a state can receive 

is limited by state-specific allotments established by 

the Balanced Budget Act of 1997 (BBA), which are 

updated annually by the Bureau of Labor Statistics’ 

Consumer Price Index. Federal DSH allotments in 

fiscal year (FY) 2017 totaled $12.1 billion, including 

$1.7 billion for New York.

Like regular Medicaid payments, states must pro-

vide local matching funds (the percentages vary by 

state). States have flexibility to determine the distri-

bution of DSH funding to individual hospitals, but 

the Federal government caps the amount of DSH 

that a hospital can receive at their losses from treat-

ing Medicaid patients and the uninsured, or the hos-

pital “DSH cap.” 

How the ACA Impacted Medicaid DSH 

The Affordable Care Act (ACA) reduced Federal 

funding for Medicaid DSH under the assumption that 

the ACA insurance expansions would reduce hospi-

tal uncompensated care and therefore, the need for 

DSH funding. The ACA’s Medicaid DSH reductions 

were originally scheduled for FYs 2014–2020, but 

have been legislatively delayed and restructured 

several times. The cuts are currently scheduled for 

FYs 2018–2025, beginning with a $2 billion reduc-

tion and increasing by $1 billion each year until they 

reach $8 billion in FY 2024. The cuts expire after FY 

2025.

The ACA requires the Centers for Medicare & Med-

icaid Services (CMS) to develop a methodology to 

reduce Federal Medicaid DSH allocations by the 

above-specified amount each year. The largest re-

ductions are to be imposed on the states with the 

lowest percentage of uninsured individuals, and 

those that do not target their DSH payments to hos-

pitals with high volumes of Medicaid patients and 

uncompensated care. Smaller reductions are to be 

imposed on low-DSH states (defined as states with 

total DSH payments of between zero and 3% of total 

Medicaid spending).

Under a recent CMS proposed rule, New York’s 

Medicaid DSH allocation would be reduced by ap-

proximately $330 million in FY 2018, with the reduc-

tions expected to increase each year until they reach 

nearly $1 billion annually by 2022. 

New York’s public and voluntary safety net hospitals 

simply cannot sustain cuts of this magnitude, espe-
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cially considering CMS’s recent cut to Medicare DSH 

funding. 27 hospitals are already on a State “watch 

list” because of their precarious financial position, 

and the Medicaid DSH cuts could force some of 

them to reduce services or even close their doors 

for good.

GNYHA Position: GNYHA strongly urges Congress to further delay the Medicaid DSH cuts. DSH funding 

is critical to ensuring that low-income individuals and vulnerable communities have access to care.
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GNYHA is a dynamic, constantly evolving center for health care advocacy and expertise, but our core 

mission—helping hospitals deliver the finest patient care in the most cost-effective way—never changes. 

MEDICARE DSH PAYMENTS
To subsidize the financial losses of hospitals that treat a disproportionate number of low-income patients, the 

Medicare program provides such institutions with supplemental disproportionate share hospital (DSH) payments.

The ACA and Medicare DSH Funding

The Affordable Care Act (ACA) cut and redistributed 

Medicare DSH funding under the expectation that 

the ACA’s coverage expansion would reduce hospi-

tal uncompensated care. This change took effect in 

Federal fiscal year (FY) 2014. 

Under the ACA’s Medicare DSH payment changes, 

hospitals receive 25% of the DSH funds they would 

have received under the pre-FY 2014 formula, with 

the remaining 75% flowing into a separate uncompen-

sated care or “UC” pool. Medicare takes a portion of 

the pool as program savings based on the percent-

age decrease in the nationwide number of uninsured 

individuals since the ACA’s implementation. The re-

mainder is distributed to eligible DSH hospitals based 

on their proportionate share of uncompensated care 

provided by all eligible DSH hospitals. 

Since FY 2014, CMS has used “low-income days” as 

a proxy to determine each hospital’s distribution of 

UC payments. Low-income days are defined as each 

hospital’s inpatient days of care provided to Medic-

aid beneficiaries plus inpatient days of care provided 

to Medicare supplemental security income (SSI) ben-

eficiaries. This methodology was chosen because of 

the hospital community’s serious concerns about 

the quality of the hospital UC cost data reported on 

Worksheet “S-10” of the Medicare cost report, as 

well as its redistributive effects. 

Devastating Medicare DSH Changes Included in the 

FY 2018 Inpatient Prospective Payment System Rule

Beginning in FY 2018, which began on October 1, 

2017, the Centers for Medicare & Medicaid Services 

(CMS) began using the flawed Worksheet S-10 data 

to distribute the UC pool. This is used for one-third 

of the distribution, with the remainder based on the 

low-income days methodology. The policy will redis-

tribute an estimated $3 billion when fully phased in 

over three years, and the impact on New York hos-

pitals is severe: they will lose $600 million when the 

change is fully phased in.

Because the UC pool is a fixed-dollar amount, inac-

curate S-10 data reported by hospitals directly im-

pacts the pool distribution for all other hospitals. 

In reviewing S-10 data, GNYHA concludes that the 

reported data are not an appropriate basis for UC 

payments. These concerns are detailed below.

Concerns about S-10 data validity and comparability. 

Because S-10 data are not audited, they are vulner-

able to error and misreporting. The cost report in-

structions lack clarity, so hospitals must make cer-

tain interpretations and assumptions in reporting 
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their UC costs. Ever since CMS announced its aim 

to use S-10 data, stakeholders have recommend-

ed improvements to ensure that the S-10 captures 

a comprehensive snapshot of hospitals’ UC costs, 

and that reporting is consistent among hospitals. 

The few recommendations that have been adopted, 

including implementing audits, will take effect with 

2017 data reporting. Because of the natural data lag 

from cost reporting and standard audit timelines, 

these data are not expected to be available for use 

for payment purposes until 2021.

In the meantime, CMS is using hospital-reported 

2014 S-10 data for FY 2018 UC payments. GNYHA’s 

detailed analysis of the 2014 and 2015 S-10 data 

found that almost one in five hospitals had aberrant 

data in one or both years. 

S-10 data results in an inequitable distribution of 

UC payments. We believe the policy concentrates 

too many payments among hospitals that already 

receive non-Medicare subsidies for uncompensat-

ed care (such as through UC pools provided under 

Medicaid waivers), to the detriment of hospitals 

caring for indigent and uninsured patients without 

access to such subsidies. This concern was echoed 

in a June 2016 Government Accountability Office 

Report that recommended that CMS improve the 

alignment of Medicare UC payments with hospital 

uncompensated care and “account for Medicaid 

payments a hospital has received that offset un-

compensated care costs for the purposes of mak-

ing Medicare UC payments to individual hospitals.”  

Because CMS’s methodology does not offset hospi-

tal-reported UC costs with these other Federal sub-

sidies, the Federal government essentially pays for 

the same UC costs twice, resulting in double-pay-

ments for hospitals that have access to these subsi-

dies. GNYHA also objects to CMS’s decision to use 

a definition of UC costs that does not include hos-

pital losses from Medicaid and other means-tested 

government programs. 

GNYHA Position: GNYHA believes that CMS made an egregious error in implementing this new Medi-

care DSH policy, which will significantly diminish uncompensated care funding for most GNYHA member 

hospitals. GNYHA believes that CMS should either revert to the low-income days proxy or find another 

alternative proxy to distribute UC payments, such as Medicare SSI days. The Trump Administration and 

Congress should reverse this extremely harmful, unwise policy decision. 
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GNYHA is a dynamic, constantly evolving center for health care advocacy and expertise, but our core 

mission—helping hospitals deliver the finest patient care in the most cost-effective way—never changes. 

THE 340B DRUG PRICING PROGRAM

GNYHA strongly supports the 340B Drug Pricing Program, which has helped safety net hospitals manage 

rising prescription drug costs since its creation in 1992. Section 340B of the Public Health Service Act requires 

pharmaceutical manufacturers that participate in Medicaid to sell covered outpatient drugs at discounted 

prices to disproportionate share hospitals (DSH) that serve a higher share of low-income, uninsured, and un-

derinsured patients. 

The list of 340B-eligible providers also includes 

community health centers, children’s hospitals, free-

standing cancer centers, critical access hospitals, 

sole community hospitals, and rural referral centers.

340B pharmaceutical prices are much lower than 

wholesale prices, which enables DSH hospitals to 

reduce their drug costs. The Health Resources and 

Services Administration (HRSA), the Federal agency 

that administers the 340B program, notes that hos-

pitals can save an estimated 20% to 50% on 340B 

drugs, which enables them to continue their mission 

to provide essential health care services to vulner-

able populations. Because Medicare and Medicaid 

significantly underpay hospitals for the services they 

provide to beneficiaries, the ability of safety net hos-

pitals to pay less for the drugs they purchase bet-

ter positions them to deliver unreimbursed and un-

der-reimbursed care. 

Oppose Efforts to Scale Back 340B

The pharmaceutical industry wants to increase their 

profits by significantly reducing the 340B program’s 

discounts to safety net hospitals. GNYHA strongly 

opposes any scaling back of the 340B program and 

urges Congress and other policymakers to reject 

such efforts.

In July 2017, the Centers for Medicare & Medicaid 

Services (CMS) proposed to reduce Medicare reim-

bursement for certain outpatient drugs purchased 

by 340B hospitals by 29%—a cut that would greatly 

reduce the 340B program’s value for many safety net 

hospitals. The cut would only affect safety net DSH 

hospitals, and would especially harm hospitals that 

provide cancer drugs to Medicare patients. GNYHA 

vigorously opposed these cuts, and helped circulate 

bipartisan “Dear Colleague” letters in opposition 

to them in both houses of Congress. Unfortunately, 

CMS included these cuts in their Medicare outpa-

tient prospective payment system final rule. 

In the 115th Congress, Representatives David B. 

McKinley (R-WV) and Mike Thompson (D-CA) intro-

duced legislation (H.R. 4392) that would block the 

final rule’s 340B cut. The bill states that the final CMS 

regulation “shall have no force or effect.” GNYHA 

will advocate for the passage of this bill.
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Support Program Integrity Efforts

340B hospitals are subject to oversight by HRSA’s 

Office of Pharmacy Affairs and must meet numerous 

program integrity requirements, including annual 

recertification and audits by HRSA and drug manu-

facturers. They also must maintain auditable inven-

tories for all prescription drugs. GNYHA supports 

stepped-up program integrity efforts that ensure 

the 340B program remains available to safety net 

providers, rather than changes to the program that 

reduce its benefits.

GPO Prohibition

Group purchasing organizations (GPOs) play an im-

portant role in helping hospitals reduce health care 

costs and improve quality. Unfortunately, the 340B 

program has long included a provision that expressly 

prohibits a subset of 340B-eligible covered entities 

(DSH hospitals, children’s hospitals, and freestanding 

cancer hospitals) from obtaining covered outpatient 

drugs through GPOs. This prohibition applies when 

340B program discounts are not available, except in 

instances of drug shortages. 

Hospitals were able to navigate the GPO prohibition 

from 1992-2013 until HRSA issued guidance that 

more strictly interpreted the 340B statute govern-

ing the use of GPO-purchased base inventory used 

in the reconciliation process for 340B eligible drug 

replenishment. These changes created very costly 

operational challenges by requiring participating 

hospitals to keep three separate virtual inventories 

between GPO (for inpatient use), 340B, and non-

340B full-priced wholesaler acquisition cost (WAC) 

drugs. Hospitals must purchase the non-340B base 

inventory at WAC, which is nearly a third more ex-

pensive than GPO-negotiated prices. 

GNYHA continues to urge HRSA to reconsider its 

2013 guidance and allow hospitals to return to the 

GPO-based inventory system with 340B reconcilia-

tion as had been done for 21 years prior to 2013. 

GNYHA Position: GNYHA strongly supports the 340B program, which is one of the only successful Federal 

efforts to reduce pharmaceutical prices. We oppose any reduction in its benefits, and support increased 

program integrity efforts, such as auditing, to ensure that 340B entities use the program properly. GNYHA 

supports the use of GPOs for 340B inventory reconciliation.
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GNYHA is a dynamic, constantly evolving center for health care advocacy and expertise, but our core 

mission—helping hospitals deliver the finest patient care in the most cost-effective way—never changes. 

THE CRITICAL IMPORTANCE OF 
GRADUATE MEDICAL EDUCATION

Graduate medical education (GME) funding partially reimburses teaching hospitals for additional costs in-

curred training physicians. Teaching hospitals typically provide this intensive clinical training via residency pro-

grams that last from three to eight years (depending on the specialty chosen) following a student’s graduation 

from medical school. Such training produces physicians with the skills necessary to practice independently. The 

New York metropolitan area is the physician training capital of the world. Through its vast system of academic 

medical centers and other teaching hospitals, New York trains approximately one out of every seven medical 

residents in the United States, annually producing thousands of fully trained physicians for the entire nation.

Medicare GME Financing: Developing the Future 

Physician Workforce

The US has long relied on teaching hospitals to treat 

the most challenging and complicated medical con-

ditions, develop biomedical innovations, and train 

the physicians of tomorrow. Since Medicare’s incep-

tion in 1965, Congress has supported the mission of 

teaching hospitals by recognizing the extra costs as-

sociated with training America’s future doctors and 

mandating that the Medicare program support its 

share of the costs.

Medicare reimburses a hospital for GME costs 

based on the hospital’s volume of services provid-

ed to Medicare beneficiaries. That is, the amount of 

Medicare GME funding a particular hospital receives 

is directly tied to the amount of care the hospital 

provides to Medicare beneficiaries. Medicare GME 

payments to hospitals currently total approximate-

ly $12 billion. But the Medicare Payment Advisory 

Commission (MedPAC) July 2017 Data Book notes 

that teaching hospitals still had negative Medicare 

margins in 2015 (-5.2% for major teaching hospitals 

and -5.8% for other teaching hospitals). The Data 

Book also reported that major teaching hospitals 

had an all-payer margin of only 5.3% in 2015, low-

er than the margins of other teaching hospitals and 

non-teaching hospitals.

Physician Shortage: Lift the Medicare Resident Cap

The Association of American Medical Colleges 

(AAMC) says that by 2030, demand for physicians 

will exceed supply by a range of 40,800 to 104,900 

physicians. The US already ranks poorly worldwide 

in physicians per capita. According to the Organiza-

tion for Economic Cooperation and Development, 

the US ranks 26 worldwide in physicians per capita. 

More than one-third of all physicians will be 65 or 

older in the next decade. That, plus the considerable 

length of time it takes to “make a doctor,” means an 

access-to-care crisis is inevitable, unless mitigating 

steps are taken right now.
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The Balanced Budget Act of 1997 (BBA) capped a 

hospital’s number of Medicare-supported residents 

at the number it was training at the time of enact-

ment, when the country was believed to be training 

a surplus of physicians. Congress must take up leg-

islation to remove the caps on the residency train-

ing slots the Medicare program supports. Teaching 

hospitals that have wanted to expand their residen-

cy programs since the BBA’s enactment have had 

to decide whether they can bear the cost of addi-

tional resident training without any Medicare GME 

support. While some teaching institutions chose to 

assume the additional costs to maintain their strong 

commitment to their communities, many teaching 

hospitals remained at or below their hospital resi-

dency caps.

In the 115th Congress, Senators Bill Nelson (D-FL), 

Dean Heller (R-NV), and Chuck Schumer (D-NY) in-

troduced the Resident Physician Shortage Reduction 

Act of 2017 (S.1301), which would increase the num-

ber of residency positions eligible for Medicare GME 

support. The legislation would increase the number 

of residency slots nationally by 3,000 each year, from 

2019 through 2023, for a total of 15,000 slots. Con-

gressmen Joseph Crowley (D-NY) and Ryan Costello 

(R-PA) introduced companion legislation (H.R. 2267) 

in the House of Representatives. GNYHA supports 

the bills and appreciates the efforts of Senators 

Nelson, Heller, and Schumer, and Representatives 

Crowley and Costello. GNYHA will advocate for pas-

sage of the bills.

IME: Preserve this Important Medicare Funding

To account for the additional patient care costs in-

curred by teaching hospitals (e.g., treating more 

complex cases than non-teaching hospitals, having 

standby capacity for the complex cases, medical 

residents ordering more diagnostic tests as part of 

the learning process), Medicare adjusts teaching 

hospital payments by adding an indirect medical ed-

ucation (IME) adjustment to the base patient care 

payment. Currently, the IME adjustment represents 

a 5.5% increase for every 10% increase in the ratio 

of medical residents to beds in service in a hospital.

It is essential that the Federal government’s commit-

ment to Medicare GME payments continue. Due to 

the major physician shortage looming and with baby 

boomers continuing to age into the Medicare pro-

gram, any payment cuts would be extremely short-

sighted. Very simply, there could not be a worse time 

to consider cutting teaching hospital funding.

DGME Costs: Maintain Medicare’s Support

In the past, Congress has proposed policies to ad-

dress so-called “payment variations” among teach-

ing hospitals for direct GME (DGME) costs. These 

costs include resident salaries and benefits, supervi-

sory physician salaries and benefits, and certain over-

head costs. Medicare pays each teaching hospital 

in part on the basis of the hospital’s “per resident 

amount” (PRA). PRAs are generally updated annu-

ally for inflation. Because medical schools, state or 

local governments, or other entities have historically 

contributed to the costs of DGME, Medicare PRAs, 

which are based solely on hospital costs, vary signifi-

cantly by teaching institution. Hospitals without ac-

cess to outside funding for DGME legitimately had 

higher hospital DGME costs during the year selected 

for audit, and consequently have higher PRAs today.

Medicare legislation enacted in 2000 and 2001 

placed payment caps on teaching hospitals with 

higher PRAs, while payments were increased for 

teaching hospitals with low PRAs. Teaching hospitals 
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GNYHA Position: GNYHA supports legislative proposals that address the looming physician shortage by 

lifting the BBA residency cap. GNYHA opposes any efforts to reduce IME payments. For DMGE, GNYHA 

opposes cuts and supports annual updates.

with Medicare PRAs above 140% of a geographically 

adjusted national average had their DGME payments 

reduced by two percentage points in 2004 and 2005. 

The 2003 Medicare Prescription Drug Improvement 

and Modernization Act then instituted a payment 

freeze for hospitals with “high PRAs” through 2012. 

Because many New York teaching hospitals were 

bearing most, if not all, of the DGME costs at the 

time of the PRA audit, a disproportionate number of 

hospitals affected by the payment freeze are locat-

ed in New York. It is inappropriate to further reduce 

or freeze these payments in a misguided attempt to 

create parity with hospitals that did not demonstrate 

the same audited costs.
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GNYHA is a dynamic, constantly evolving center for health care advocacy and expertise, but our core 

mission—helping hospitals deliver the finest patient care in the most cost-effective way—never changes. 

ENHANCING LIVER DISTRIBUTION
The demand for transplantable organs in the United States has long outpaced the supply. Because the current 

allocation system has significant geographic disparities in access to livers, hundreds of Americans die need-

lessly waiting for them. These disparities exist despite Federal law and regulations that require distribution to 

be based on need. In 2000, the Department of Health and Human Services (HHS) implemented a final rule for-

bidding organ distribution policies “based on the candidate’s residence or place of listing.” GNYHA has been 

working with the Coalition for Organ Distribution Equity (CODE) to address this issue and ensure that every 

transplant candidate has an equal chance to receive a lifesaving organ transplant. New York State has one of 

the nation’s longest waitlists, and only one out of every nine New Yorkers waiting for a liver transplant lives long 

enough to receive one. This can and must change.

In 2016, the United Network for Organ Sharing 

(UNOS) and the Organ Procurement and Transplan-

tation Network (OPTN) Liver and Intestine Commit-

tee released a GNYHA-supported proposal titled 

“Redesigning Liver Distribution.” Unfortunately, 

the proposal did not move forward. In July 2017, 

the Committee released a new liver distribution re-

form proposal titled “Enhancing Liver Distribution.” 

Below is an overview of the current liver allocation 

system and recommendations to make it more eq-

uitable.

Geographic Inequalities in the Liver Distribution 

System

The nation’s organ transplant system is overseen by 

UNOS, a private, not-for-profit organization char-

tered by HHS. Largely for administrative purposes, 

UNOS has long divided the country into 11 regions. 

While most regions comprise multiple states, Region 

9 consists of New York State and a small portion of 

Vermont.

Under the current rules, the sickest liver patients are 

ranked atop of their regional waiting list. Even in cases 

where there are sicker patients in greater need else-

where in the nation, organs from the deceased donor 

are still given to the sickest person within the donor 

hospital’s region. As a result, candidates in New York’s 

Region 9 receive far fewer organs than other UNOS 

regions—and a disproportionate amount of New 

Yorkers die while waiting for livers. The current system 

also enables more affluent candidates to get on short-

er waiting lists in states like Tennessee or Texas, while 

New Yorkers of more modest means wait in vain.

A more just and equitable system that expands organ 

sharing beyond regional borders and prioritizes pa-

tients with the greatest medical need is easily achiev-

able using modern organ preservation technology.

Changes Under Consideration Would Reduce  

Inequities—and Save Lives

In 1999, the Institute of Medicine recognized that 
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“geographic disparities in candidate access to liver 

transplants are unacceptably high.” In response, the 

UNOS Board of Directors asked its Liver Committee 

to explore a solution.

After releasing a concept document for public com-

ment in 2014, The Liver Committee released 2016’s 

“Redesigning Liver Distribution.” This plan called 

for replacing the current 11 liver donation regions 

with eight larger districts, and prioritized candidates 

that receive their transplants within 150 miles of the 

donor hospital by awarding them three additional 

proximity points. According to the 2014 concept 

document, organ procurement performance in a 

given area does not drive the current disparity in ac-

cess to livers. This would remain unchanged under 

a revised policy with fewer liver donation districts. 

The document also noted that reducing the number 

of regions would not reduce organ donations. In a 

2013 survey, 82% of respondents said they would 

prefer that organs go to the person in greatest med-

ical need, regardless of location.1 

The Liver Committee’s revised plan (2017’s “Enhancing 

Liver Distribution”) included the following key points: 

• Retains the current 11 regions for liver distribution, 

but encourages regional sharing over local sharing

• Includes a 150-mile concentric circle around the 

donor hospital; individuals who live outside the 

region are still eligible if the donor hospital is in-

side the radius

• Candidates at transplant hospitals located within 

the concentric circle will receive additional prox-

imity points

Although the 2017 proposal contains fewer reforms 

than the 2016 proposal, it would have been a con-

siderable improvement to the current system.

Unfortunately, UNOS’ final ruling was to adopt a 

scaled-back version of the 2017 proposal that only 

marginally improves the status quo. GNYHA will 

continue to advocate for a more equitable allocation 

system.

GNYHA Position: The nation’s organ allocation system must be reformed to correct significant geograph-

ic disparities. Under the current system, individuals waiting for livers in New York, California, and other 

areas have substantially longer waiting times and higher waitlist mortality rates. GNYHA is grateful that 

UNOS has undertaken this long-overdue examination of the current, deeply flawed liver allocation sys-

tem. The Liver Committee should adopt a proposal that increases fairness and reduces disparities as 

much as possible. There are currently more than 16,000 people nationally on the waitlist, and hundreds 

of patients’ lives hang in the balance. 

1 HRSA. “National Survey of Organ Donation Attitudes and Behaviors.” (2013); 70–71. https://www.organdonor.gov/dtcp/nationalsurveyorgandona-

tion.pdf. 
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GNYHA is a dynamic, constantly evolving center for health care advocacy and expertise, but our core 

mission—helping hospitals deliver the finest patient care in the most cost-effective way—never changes. 

THE DANGER OF BLOCK-GRANTING 
THE MEDICAID PROGRAM

There is growing support in Washington, DC to radically change the Federal Medicaid program from an 

open-ended entitlement program to a fixed block grant or a fixed per capita payment, with future growth 

rates designed to reduce Federal expenditures. States currently share Medicaid expenses with the Federal 

government at a fixed matching rate, known as the Federal Medical Assistance Percentages (FMAP). Under a 

block grant or fixed per capita payment approach, states would presumably receive less Federal funding in the 

future in exchange for more flexibility to administer their Medicaid programs.

While the proposals purport to control Medicaid 

expenditure growth, Medicaid’s recent growth is 

largely attributable to enrollment increases during 

economic downturns and individual states expand-

ing the program.

GNYHA strongly opposes block-granting the Med-

icaid program.

Cost Shifting

A Congressional Budget Office (CBO) analysis found 

that block-granting Medicaid would significantly shift 

costs to states, health care providers, and beneficia-

ries. CBO found that “on balance Federal payments 

to states under the proposal would be significantly 

lower than under current law.”

If the size of a state’s block grant failed to keep pace 

with inflation it would create enormous fiscal pres-

sure for the state to either find funding elsewhere 

or scale back its Medicaid programs by dropping 

coverage, cutting provider rates, or eliminating ben-

efits. Medicaid already reimburses providers at sig-

nificantly lower rates than commercial insurance and 

Medicare. Reducing Medicaid reimbursement even 

further would likely force many providers—particu-

larly physicians—to drop out of the Medicaid pro-

gram altogether.

Finally, state Medicaid programs receive more Feder-

al funding during times of duress (e.g., recessions and 

emergency events like September 11 and Hurricane 

Katrina). Moving to block grants would dramatically 

restrict the Medicaid program’s ability to help states 

recover from such financially challenging events.

Determining Grant Size

While most plans being discussed by Congress lack 

details on how each state’s block grant or per cap-

ita funding amounts would be determined, some 

propose indexing them for inflation and population 

growth. How much each state would receive is a critical 

question for relatively high-spending Medicaid states 

like New York, New Jersey, and Connecticut. If block 
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granting seems inevitable, GNYHA believes each 

state should—at a minimum—start with an amount 

of Federal funding based on its most recent year of 

spending. It would be extremely damaging to deter-

mine Federal block grant amounts by examining the 

component parts of each state’s Medicaid spending 

and determining which expenditures would “count” 

and which expenditures would not be included.

Block Granting Differs from a State Global 

Spending Cap 

In 2011 New York Governor Andrew Cuomo signed 

into law a landmark State budget that included as its 

centerpiece a “Global Cap” on State-share Medicaid 

spending for that fiscal year and a 4% cap on growth 

the following fiscal year. With hospitals facing Med-

icaid rate cuts upwards of 10%, GNYHA supported 

this proposal.

Unlike a Federal block grant, certain spending has 

been automatically carved out of New York’s Med-

icaid Global Cap. Specifically, the Global Cap does 

not include services provided at facilities operated 

by the Office of Mental Health, the Office for Peo-

ple with Developmental Disabilities, and the Office 

of Alcoholism and Substance Abuse Services. Unlike 

a rigid Federal block grant or per capita grant, the 

Global Cap has built-in flexibility, including potential 

exceptions for changes in Federal matching rates, 

provider revenues, and other factors. The Global 

Cap also has the flexibility to measure spending rel-

ative to it over a two-year period, rather than just 

one year. And since the New York State Legislature 

must pass a budget annually, it will be much easi-

er for New York to amend the Global Cap due to 

changing conditions. A Federal block grant, on the 

other hand, would require a far more difficult Act 

of Congress to change. Finally, set dollar amounts 

would likely result in making high-grant states such 

as New York, New Jersey, and Connecticut more vul-

nerable for targeted reductions.

GNYHA Position: Congress should oppose block-granting the Medicaid program.
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GNYHA is a dynamic, constantly evolving center for health care advocacy and expertise, but our core 

mission—helping hospitals deliver the finest patient care in the most cost-effective way—never changes. 

MEDICARE PAYMENTS FOR HOSPITAL OUTPATIENT 
SERVICES (SITE-NEUTRAL PAYMENT CUTS)

Congress continues to consider damaging proposals to reduce Medicare payments to hospitals for certain out-

patient services. Under these so called “site-neutral” Medicare payment cuts, hospitals would be reimbursed 

at a rate equivalent to what is paid to private physician offices or ambulatory surgery centers (ASCs).

Hospitals are reimbursed at a higher rate than phy-

sician offices or ASCs for good reason. Site-neutral 

cuts ignore the legitimately higher costs of pro-

viding services in a hospital setting such as being 

open 24/7, providing services to underserved pop-

ulations, and complying with myriad regulatory re-

quirements.

MedPAC’s Proposal 

The Medicare Payment Advisory Commission (Med-

PAC) has recommended a variety of site-neutral pol-

icies to reduce Medicare payments to hospitals for 

outpatient services, including: 

• Paying hospitals for evaluation and management 

(E/M) services—visits to evaluate the patient, as-

sess symptoms, and develop a treatment plan—

at the lower Physician Fee Schedule (PFS) rate

• Paying hospitals for 66 specified outpatient ser-

vices, including certain cardiac diagnostic ser-

vices, at the PFS rate

• Capping the rate paid to hospitals for certain am-

bulatory surgical procedures at the rate paid to 

ASCs

Already-Enacted Site-Neutral Cuts 

In 2015, ignoring the fact that hospital outpatient 

departments (HOPDs) and physician offices have 

very different cost structures, Congress enacted a 

site-neutral cut in the Bipartisan Budget Act of 2015 

(BiBA) that applied to “new,” off-campus provid-

er-based HOPDs. Any off-campus HOPD (defined as 

a site located more than 250 yards from the main 

campus) billing Medicare under the outpatient pro-

spective payment system (OPPS) prior to November 

2015 was exempted from the site-neutral cut. Sub-

sequently, the 21st Century Cures Act established 

an exception for off-campus HOPDs that were under 

construction when BiBA passed in November 2015. 

For calendar year 2017, the Centers for Medicare 

& Medicaid Services (CMS) set payment for most 

non-excepted services at 50% of the OPPS rate. But 

for 2018, CMS reduced the payment to 40% of the 

OPPS rate, which will go into effect on January 1.  

GNYHA has urged CMS to implement its policies in 

the most flexible manner possible, in terms of both 

identifying off-campus HOPDs and permitting relo-

cations. 
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Site-Neutral Cuts Put Hospitals, Patients at Risk

Medicare site-neutral cuts compromise access to 

care for some of the nation’s most vulnerable, un-

derserved patients in inner-city and rural communi-

ties. Many hospitals can barely sustain their outpa-

tient services as is, and payment cuts compromise 

access to ambulatory services for Medicare bene-

ficiaries. Site-neutral cuts also fail to recognize the 

legitimately higher costs of providing services in a 

hospital setting.

GNYHA Position: GNYHA strongly opposes any proposal that would reduce Medicare payments for 

HOPD services.
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GNYHA is a dynamic, constantly evolving center for health care advocacy and expertise, but our core 
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MEDICARE BAD DEBT PAYMENTS
Since 1966, the Medicare program has reimbursed hospitals and skilled nursing facilities (among other provid-

ers) a percentage of their bad debts for unpaid Medicare beneficiary co-payments and deductibles. Medicare 

payments for bad debt were intended to avoid the cost shifting that would likely occur if providers tried to 

recoup these underpayments from other payers.

The Balanced Budget Act of 1997 (BBA) reduced 

bad debt payments by 25% for Federal fiscal year 

(FY) 1998, 40% for FY 1999, and 45% for each year 

thereafter until FY 2001. The reductions were con-

sidered overly harsh on providers, so the Medicare, 

Medicaid, and State Child Health Insurance Pro-

gram (SCHIP) Benefits Improvement and Protection 

Act of 2000 reduced the level of cuts from 45% to 

30%, so hospitals were reimbursed 70% of their 

Medicare bad debts.

In 2012, Congress passed the Middle Class Tax Re-

lief and Jobs Creation Act, which reduced Medi-

care bad debt payments for hospitals and other 

providers to 65%. The reduction for the other pro-

viders currently reimbursed at 100%—such as dial-

ysis centers and federally qualified health centers 

(FQHCs)—was phased in over three years. The pro-

vision would save $6.9 billion over 10 years.

Deeper reductions to Medicare bad debt payments 

have been discussed on both sides of the aisle in 

recent years. In former President Barack Obama’s 

FY 2016 budget, he suggested drastically reduc-

ing bad debt payments from a 65% reimbursement 

rate to 25%. GNYHA urges Congress to reject any 

proposal that would eliminate or even reduce these 

vital payments.

GNYHA Position: Congress should reject proposals that would eliminate or reduce Medicare bad debt 

payments. The Medicare program already pays less than the costs of providing care to Medicare bene-

ficiaries, and further cuts would exacerbate this problem and increase the cost-shift to other payers for 

these underpayments.
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HEALTH INFORMATION TECHNOLOGY
GNYHA member hospitals continue to advance their health information technology (HIT) systems to improve 

clinical safety, efficiency, and care coordination within and across settings. HIT, health information exchange (HIE), 

and telehealth are key underpinnings of State and Federal delivery system reform efforts and are essential to 

meeting health care transformation goals. The Medicare and Medicaid Electronic Health Record (EHR) Incentive 

Programs (meaningful use) have provided hospitals and physicians with both incentives and penalties to further 

enhance their HIT capabilities. In response, hospitals have upgraded their HIT security systems and policies, tele-

health capabilities, and other technologies to build robust technical infrastructures. But as these organizations 

become progressively more dependent on technology and digitized information, health systems face mounting 

cyber threats as medical devices and operations support systems grow increasingly interconnected.

GNYHA advocates for State and Federal policies that 

promote and support innovation and progress in ap-

plying HIT, and continues to offer programming and 

other support to help members meet these demands. 

GNYHA’s HIT/HIE priorities include:

• Maintaining cybersecurity

• Reducing regulatory burdens and nurturing in-

novation

• Promoting interoperability

• Increasing access to telehealth

Maintaining Cybersecurity

Since 2009, the Federal government has paid bil-

lions in incentives to encourage providers to adopt 

EHRs, integrate electronic networks, and share infor-

mation across patient care settings. While digitizing 

health information can improve health care delivery 

and lower costs, the adoption of HIT is daunting for 

the hospital community, which has long relied on pa-

per-based methods. Hospitals also prioritize secur-

ing patient data and privacy while ensuring appro-

priate access for patients and their caregivers.

The Federal government is working to address the cy-

bersecurity challenge across industry sectors. GNYHA 

is engaged in national and state discussions to design 

policies, programs, and resources that raise aware-

ness, share preparedness and response strategies, and 

counter ever-increasing threats by creating provider 

networks to share intelligence. We will continue to ad-

vocate for Federal priorities that support these goals.

Reducing Providers’ Regulatory Burden

Recent regulatory changes have shortened the re-

porting periods for hospitals participating in mean-

ingful use and physicians participating in the Ad-

vancing Care Information domain of the Merit-based 

Incentive Payment System (MIPS) program. Still, 

Federal HIT requirements remain complex, over-

ly prescriptive, and burdensome to implement and 

report. Many requirements also hold providers re-
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sponsible for the actions of patients and others. The 

Centers for Medicare & Medicaid Services none-

theless continues to define new and increasingly 

unrealistic terms for providers to meet. Hospitals 

embraced meaningful use as a critical component 

of accelerating HIT adoption and a priority for the 

delivery of efficient, high-quality, patient-centered 

care. While Federal requirements—particularly the 

Medicare and Medicaid EHR Incentive Programs—

have spurred provider adoption of HIT, Federal reg-

ulations can also burden providers with too many 

prescriptive requirements that stifle innovation. The 

Federal government must balance its responsibility 

to stimulate HIT-related progress and change with 

protecting providers from excess regulation. GNY-

HA believes that greater flexibility and more real-

istic requirements—not prescriptive regulation and 

unreasonable timeframes—will drive innovation and 

progress and allow providers to meaningfully use 

technology to improve care. GNYHA will continue to 

advocate for streamlining, and in some cases elimi-

nating, overly complex requirements to strengthen 

the nation’s information technology infrastructure.

Promoting Interoperability 

While hospitals recognize that interoperable tech-

nology is critical to their ability to better coordinate 

and manage care, they are frustrated with their sys-

tems’ inability to share data with other platforms. 

GNYHA supports interoperability, as well as Federal 

and state policies and frameworks that encourage 

open collaboration among EHR vendors to develop 

systems that easily interface. GNYHA will contin-

ue to advocate for Federal support that facilitates 

interoperability by testing standards in real-world 

settings before cementing these standards in regu-

latory requirements that impose heavy financial pen-

alties on providers. GNYHA will also help members 

implement these standards via practical use cases 

that address current clinical and population health 

challenges.

Increasing Access To Telehealth

Telehealth helps engage and empower consum-

ers to better coordinate their care through remote 

monitoring and other secure communication solu-

tions. Telemedicine services are also vital to expand-

ing access to follow-up care, as well as primary and 

specialty health care for millions living in medically 

underserved areas. However, legal and regulatory 

barriers related to a lack of parity in payments for 

services, as well as limitations on telehealth service 

sites and telehealth provider scope of practice, are 

often noted as factors limiting more providers from 

investing in telehealth infrastructure.

GNYHA supports Federal action that provides clear 

guidance and flexibility for telehealth. GNYHA also 

supports adequate coverage of costs for all provid-

ers involved in the delivery of telehealth.

GNYHA Position: Federal regulatory agencies must pursue policies aimed at:

• Maintaining cybersecurity

• Reducing regulatory burdens and nurturing innovation

• Promoting interoperability

• Increasing access to telehealth
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MEDICAL MALPRACTICE REFORM

America’s tort system is rife with inefficiencies and inequities that vary from state to state. The consequent high 

costs of medical liability premiums and payouts divert scarce health care dollars, force the practice of defensive 

medicine (doctors ordering unnecessary tests and care due to litigation fears), and threaten access to care for 

the most vulnerable populations. While America’s hospitals and physicians have steadily improved quality and 

patient safety, medical malpractice costs remain unsustainably high. 

New York State suffers disproportionately from 

these effects. In the downstate region, a number 

of hospital systems incur annual malpractice costs 

in excess of $100 million each, obstetricians must 

pay more than $200,000 annually in premiums, and 

neurosurgeons pay more than $400,000 each year. 

Fewer and fewer insurance carriers are willing to 

underwrite coverage for hospitals and physicians in 

New York State, and the ones that are “admitted” to 

underwrite tend to be financially fragile. Meanwhile, 

numerous out-of-state entities have entered the 

market. They undercut the admitted carriers and are 

unaccountable to State regulators. Given this bleak 

state of affairs, medical malpractice reform remains 

one of GNYHA’s top legislative priorities.

The Current System’s Inefficiency and Inaccuracy

Much has been written about the current tort sys-

tem’s cost and poor design, which fosters acrimony 

and an emphasis on blame that undermines experts’ 

recommendations to deter unsafe practices with 

transparency and the development of a culture of 

safety. The tort system compensates individuals un-

evenly, often inaccurately, and typically only after a 

long delay. Studies in the New England Journal of 

Medicine reveal that the vast majority of medical li-

ability claims—83%—find no negligence at all.1 Yet, 

the key predictor of an award or settlement payment 

is not the presence of negligence, but the degree 

of the plaintiff’s disability.2 Finally, the system diverts 

tremendous resources from the health care system 

with direct costs for premiums and payouts, and in-

direct costs for defensive medicine.

High Cost of Obstetrics Coverage

In much of the US, a major driver of high medical 

malpractice costs is obstetrical services coverage, 

largely for the high value of neurologically impaired 

newborn cases. Many of these cases are based on 

scientific evidence that is marginal at best. The sym-

pathetic nature of such cases, plus the risk of exorbi-

tant jury awards, dictates the settlement, even when 

1 D.M. Studdert, Mello, M. M., and Brennan, T.A., “Medical Malpractice,” New England Journal of Medicine (Jan. 15, 2004); 283-292. 
2 Ibid. 
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there is an absence of provider negligence. Hospi-

tals have thus come to bear the cost of providing 

lifetime care for these children. In 2011, GNYHA suc-

ceeded in its long-sought initiative to win passage of 

a bill to create a New York State medical indemnity 

fund (MIF) to defray future medical costs for these 

children by more broadly and fairly spreading the 

cost of their care. Although some hospitals have ex-

perienced reductions in medical malpractice costs 

resulting from the MIF, there is some indication that 

settlement values for neurologically impaired new-

born cases have edged up, offsetting the gains. This 

shows that even well-designed reforms must not be 

enacted in a vacuum, but as part of a comprehensive 

tort reform system.

Need for Additional Safeguards

GNYHA seeks the adoption of a $250,000 cap on 

non-economic “pain and suffering” damages to 

address the unpredictability, variability, and inequi-

ties of jury awards and the consequent settlements. 

GNYHA also supports the adoption of a number of 

procedural reforms, mostly in New York State, to 1) 

increase the likelihood that only meritorious claims 

are filed and 2) expedite resolution of cases, as ap-

propriate. GNYHA has also supported legislation 

that protects provider expressions of regret or apol-

ogy and their participation in quality assurance ac-

tivities from being used against them in subsequent 

litigation. 

Federal Legislation

The nation must take steps to reduce the unneces-

sary malpractice coverage costs of the current sys-

tem’s inefficiencies, unpredictability, and inequities; 

harmonizing the various and uneven tort-adjudica-

tion approaches across the US is long overdue. The 

Protecting Access to Care Act of 2017 (H.R. 1215), 

which passed the House on June 28, 2017, would 

be meaningful malpractice reform if signed into law. 

This legislation institutes a $250,000 cap on non-eco-

nomic pain and suffering damages, while making it 

clear that economic damages, such as the cost of 

medical care from injury, would have no cap. The 

bill also includes a variety of additional reforms to 

make the process of adjudicating malpractice claims 

more equitable for all parties involved. This legisla-

tion gives each state the flexibility to adjust its cap 

based on geographic disparities in cost. By capping 

contingent fees for attorneys, patients will be better 

insulated from attorneys seeking to overcharge for 

their services. The House Budget Committee’s FY 

2018 budget proposal included an endorsement of 

H.R. 1215. 

CBO Estimate

According to the Congressional Budget Office 

(CBO), The Protecting Access to Care Act could save 

$50 billion in 10 years by, among other things, re-

ducing the practice of defensive medicine.

GNYHA Position: GNYHA strongly believes that the unreasonably high cost of medical malpractice cov-

erage and the inefficiencies of the current tort system must be addressed at the national level, and urges 

both chambers of Congress to expeditiously begin meaningful medical malpractice reform.
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PREMIUM SUPPORT

The FY 2018 House Budget Committee’s proposed budget, “Building a Better America,” included a plan to 

dramatically change the current Medicare program to a system under which beneficiaries receive “premium 

support” payments to help them pay private health insurance premiums. The proposal is also called a “defined 

contribution” program, as opposed to the existing “defined benefit” model under which Medicare beneficia-

ries are entitled to a comprehensive set of services.

Under the FY 2018 budget proposal, senior citizens 

would be given a choice of private plans competing 

alongside the traditional fee-for-service Medicare 

program on a newly created Medicare Exchange. 

Medicare would provide a premium support pay-

ment, either to pay for or offset the premium of the 

plan chosen by the senior, depending on the plan’s 

cost. The Medicare premium support payment 

would be adjusted so the sick would receive higher 

payments if their conditions worsened, and low-in-

come seniors would receive additional assistance to 

help cover out-of-pocket costs.

Sufficient Support a Major Concern

Advocates for a Medicare defined contribution 

model assert that the support payments would grow 

to reflect price increases, but GNYHA is extremely 

concerned that the payments’ growth rate will not 

match rising health care costs and could easily be 

targeted by future deficit reduction measures via 

trimming the annual inflationary update. GNYHA 

is also concerned that premium support payments 

would be insufficient to purchase a comprehensive 

set of benefits, forcing beneficiaries to purchase less 

comprehensive coverage that would put them in fi-

nancial risk. This would likely substantially increase 

the amount of provider bad debt (unpaid beneficia-

ries’ co-payments and deductibles).

GNYHA is further concerned that premium support 

payments would not appropriately reflect the high-

er costs of insurance in certain parts of the coun-

try due to higher wages and investment in public 

goods, such as graduate medical education, and 

care for low-income and uninsured patients. It is 

likely that existing Medicare rates would become 

the ceiling, and payments negotiated by plans for 

Medicare beneficiaries would be less than currently 

is received.

Appropriate Risk Adjustment & Cost Shifting

Even if legislation has provisions mandating that 

premium support payments vary by the beneficiary’s 

health status, GNYHA is concerned that appropri-

ate risk adjustment may not occur. It is critical that 

beneficiaries with complex health needs receive in-

creased premium support, since their coverage will 

undoubtedly cost more. GNYHA is also concerned 
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GNYHA Position: Congress should proceed with extreme caution when examining whether to establish a 

premium support program for Medicare.

that converting to a premium support model will 

significantly shift costs for dually eligible beneficia-

ries in states where Medicaid budgets are already 

severely strained.
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GNYHA is a dynamic, constantly evolving center for health care advocacy and expertise, but our core 

mission—helping hospitals deliver the finest patient care in the most cost-effective way—never changes. 

MEDICAID AND PROVIDER TAXES

The portion of Medicaid funded by the Federal government, which is otherwise known as the Federal Medical 

Assistance Percentage (FMAP), varies by state. GNYHA member states New York, New Jersey, and Connecti-

cut have an FMAP of 50%, the lowest rate in the FMAP program, which goes as high as 74%. 

Because provider taxes are a critical way for states 

to finance their Medicaid programs and sustain 

provider payments, any reduction in the current 6% 

cap would cause providers major concern. 

New York, New Jersey, and Connecticut rely on 

provider taxes to fund their Medicaid programs 

and would be negatively impacted by any decrease 

in the provider tax threshold.

Under Federal law, a state may finance its “local 

share” of Medicaid funding using a variety of sourc-

es, including a “provider tax”—a tax on health care 

providers to raise revenue to help fund their share 

of Medicaid. Federal statute caps the amount of 

revenue that can be raised via provider taxes at 6%, 

though recent legislative proposals have sought to 

reduce the cap.

GNYHA Position: Congress should reject any proposals seeking to eliminate provider taxes or to reduce 

the 6% provider tax cap. 

NY State receives 
the assessment

Providers pay an 
assessment

NY State spends the 
assessment on the 
Medicaid program

NY State spends 
additional funds on 

Medicaid

Total NY State 
Medicaid spending

NY State earns 50% 
Federal match

Total Medicaid 
funding
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DRUG SHORTAGES
Despite improvements, drug shortages continue to be a major problem for providers across the country, put-

ting patient safety, quality of care, and access to essential medications at risk. The unavailability of essential 

medications delays necessary treatment, complicates the delivery of care, and raises patient safety concerns 

when clinicians are forced to use unfamiliar alternatives.

According to a 2016 Government Accountability 

Office report, “Drug Shortages: Certain Factors are 

Strongly Associated with this Persistent Public Health 

Challenge,” while the number of new shortages has 

generally slightly declined from 2010-2015, the num-

ber of ongoing shortages remains at its highest level 

to date. A January 2017 Pew Charitable Trusts study 

titled “Drug Shortages” found that 72% of drugs in 

shortage are generic sterile injectable drugs.

Many studies on the causes of drug shortages re-

peatedly find that they generally result from factors 

under the control of drug manufacturers or the man-

ufacturers of the raw materials, known as “active 

pharmaceutical ingredients,” that drug manufactur-

ers use to make drugs.

The Impact

When drug shortages occur, providers must either 

delay treatment or compromise care by using less 

efficacious or unfamiliar alternative drugs—both of 

which can have adverse consequences. Errors in dos-

Causes of a Shortage

• Voluntary Recalls/Enforcement Actions: When the manufacturer or the US Food and Drug Administration 

(FDA) identifies problems with a product’s safety or its manufacturing process. Voluntary recalls often occur 

after the FDA has conducted an inspection and finds non-compliance with good manufacturing practices.

• Market Exit: When manufacturers decide to exit the market because of increased regulation or de-

creased profitability through patent expiration or availability of generics, which places sudden higher 

demand on remaining manufacturers.

• Business Decisions: When manufacturers reformulate their drugs or merge with other companies and 

narrow their product lines, or move plant operations.

• Raw Materials: When raw materials (80% of which are manufactured abroad) are unavailable.

• Unexpected Demand: When markets shift because of new indication approvals, usage changes from 

new therapeutic guidance, disease outbreaks, natural disasters, or from rumors of shortages (which 

can lead to stockpiling).
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ing, administration, and side effects are more likely to 

occur when clinicians are forced to resort to unfamil-

iar alternatives. A recent Institute of Safe Medication 

Practices survey found that clinicians expend consid-

erable time and resources (labor and financial) track-

ing down and resolving individual shortage issues—

time and resources that would have otherwise been 

spent on clinical duties. According to Pew Charitable 

Trusts, the financial impact of drug shortages exceeds 

$230 million annually for hospitals alone.

How GPOs Are Involved

Health care providers join a group purchasing or-

ganization (GPO) to access the most competitive 

prices for a full range of products, including phar-

maceuticals. GPOs play no role in the nation’s drug 

shortages. While GPOs have demonstrated signifi-

cant savings, they have no ability—nor would it be in 

their interest—to force manufacturers into contracts 

that undermine their ability to deliver product. Con-

tract pricing is a moving target, and drug compa-

nies regularly adjust the pricing of GPO contracts 

based on market conditions such as manufacturing 

capacity, raw material availability, and competitive 

suppliers. When manufacturers experience shocks 

to production, such as a higher input price, they can 

quickly change the contracts to reflect these shocks. 

GPOs manage thousands of price changes annually 

from manufacturers—increases and decreases—to 

account for changing market conditions.

Given these adjustments, GPO contracts may actu-

ally result in greater certainty and accountability in 

GNYHA Position: Because drug shortages continue to be a problem for hospitals, GNYHA urges the FDA 

to work more expediently to approve the ANDAs of competitor drugs when three or fewer manufacturers 

exist, as outlined in the recently enacted Generic Drug User Fee Amendment bill.

an unstable market. Providers often look to GPOs to 

help them locate drugs in short supply by leveraging 

their industry contacts, working directly with manu-

facturers, and coordinating their members to allo-

cate product based on need. GPOs have also pro-

vided real-time information on drugs in short supply.

Congress Acts on Drug Shortages

The 2012 Food and Drug Administration Safety and 

Innovation Act significantly expanded drug shortage 

reporting requirements for manufacturers by expand-

ing the number of drugs the requirements apply to, 

and when such reporting is triggered. Specifically, 

manufacturers must report at least six months in ad-

vance of an interruption or discontinuance of a drug 

that “is likely to lead” to a shortage. In turn, the FDA 

must report shortages to key stakeholders within 30 

days and expedite both its review of abbreviated new 

drug applications (ANDAs) and its inspections for 

drugs that could help mitigate the shortage. 

While the passage of this law has helped ease the 

shortage crisis to a degree, the lack of penalties on 

manufacturers who fail to report has weakened the 

potential impact of the FDA’s requirements. Further, 

the FDA continues to have up to a four-year approval 

process for generic drugs, which is simply too long. An 

eight-month timeframe for ANDA review that was re-

cently enacted as part of the generic drug user fee re-

authorization will apply to applications for drugs when 

three or fewer drugs in a class exist. Aimed at address-

ing drug price spikes, this policy will similarly assist in 

promoting competition and decrease shortages.
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MEDICARE OUTPATIENT THERAPY CAP
In an effort to control spending on therapy services, Congress established annual spending caps in 1997 for 

outpatient therapy services covered under Medicare Part B. The caps applied to therapy services provided by 

private physicians, skilled nursing facilities, home health agencies, outpatient rehabilitation facilities, and com-

prehensive outpatient rehabilitation facilities.

Therapy services provided in hospital outpatient 

departments (HOPDs) were uncapped until 2012, 

when Congress passed the first of several bills that 

cut HOPD funding. The trend began with the Middle 

Class Tax Relief and Jobs Creation Act of 2012, which 

extended the therapy caps to include HOPD services 

from October 1, 2012, to December 31, 2012. The 

HOPD cap was further extended by several legisla-

tive acts, including the American Taxpayer Relief Act, 

the Bipartisan Budget Act of 2013, the Protecting Ac-

cess to Medicare Act of 2014, and Medicare Access 

and CHIP Reauthorization Act of 2015 (MACRA). The 

current HOPD cap is in effect through December 31, 

2017. The current cap limits are $1,940 for physical 

therapy and speech language pathology combined, 

and $1,940 for occupational therapy. Congress will 

have to take legislative action to include HOPD ser-

vices in the therapy cap beyond December 31, 2017.

While therapy service caps are annually adjusted for 

inflation, they are not regionally adjusted, and there-

fore do not reflect geographic adjustments in Medi-

care payment policy. The annual caps are based on 

calendar year-incurred charges (payments) and in-

clude applicable beneficiary deductibles and co-in-

surances.

The per-beneficiary limits are determined by the 

services provided rather than the practitioner who 

provides them. All services rendered by physicians 

and certain non-physician practitioners, as well as by 

physical therapists, speech language pathologists, 

and occupational therapists apply toward the cap. 

Since 2014, services provided in Critical Access Hos-

pitals are also subject to the therapy cap.

Medicare Outpatient Therapy Cap Exception Process 

Therapy service providers may request an exception 

to the Medicare outpatient therapy cap. The excep-

tions process was established in response to con-

cerns about restricted beneficiary access to therapy 

services. Congress would need to act to extend the 

exceptions process beyond December 31, 2017. 

Manual Review of Therapy Claims for High-Cost 

Beneficiaries 

In addition to the $1,940 cap, there is also a manu-

al medical review process for all beneficiaries who 

reach a threshold of either $3,700 in cumulative 

annual occupational therapy services or $3,700 in 

cumulative, combined annual physical therapy and 

speech language services. MACRA requires the US 

Department of Health and Human Services Secre-
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GNYHA Position: GNYHA opposes the inclusion of services provided by HOPDs in the outpatient therapy 

cap past December 31, 2017. If Congress extends this policy, it should ensure that the caps are regionally 

adjusted to reflect geographical disparities in Medicare payment policies. Without a regional adjustment, 

Medicare beneficiaries in relatively high-cost areas such as New York City may unfairly receive fewer ser-

vices than beneficiaries in relatively low-cost areas. GNYHA also urges Congress to continue the therapy 

cap exceptions process for providers subject to the cap beyond December 31, 2017, to ensure beneficia-

ry access to needed therapy services.

tary to replace the current broad manual medical re-

view process with a targeted review that considers 

factors such as the therapy provider’s claims denial 

percentage and aberrant billing patterns.
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DOCUMENTATION AND CODING
Over the past several years, the Centers for Medicare & Medicaid Services (CMS) has implemented a series of 

permanent and temporary payment reductions to Medicare inpatient prospective payment system (IPPS) rates 

to recoup perceived overpayments for so-called “documentation and coding improvements” (DCI). DCI ad-

justments correct increased payments made by the Medicare program that, according to CMS, are caused by 

improved documentation and coding of patient diagnoses rather than an increase in the severity of a patient’s 

illness.

Background on Inpatient Payments

All hospital inpatients are assigned to one of hun-

dreds of diagnosis-related groups (DRGs) or groups 

of patients with similar principal diagnoses, chronic 

conditions, and procedures. CMS determines the rel-

ative costs of each DRG by comparing the average 

cost per case in each group to the average cost of all 

cases. Each DRG is then assigned a weight used to 

adjust each patient’s IPPS payment. The IPPS allows 

Medicare to adjust payments for different types of 

illnesses and treatments.

New Set of DRGs Implemented 

In Federal fiscal year (FY) 2008, CMS phased in a 

new set of DRGs, called Medicare Severity DRGs 

(MS–DRGs), to better recognize severity of illness 

in Medicare payment rates for acute care hospi-

tals. The MS–DRG system expanded the number of 

DRGs from 538 in FY 2007 to 745 in FY 2008. Since 

the MS–DRG system provided improved recognition 

of illness severity in Medicare payments, CMS claims 

that the transition to MS–DRGs encouraged hospi-

tals to improve their documentation and coding of 

patient diagnoses, resulting in increased aggregate 

payments not associated with an increase in severity 

of patient illness.

Recoupment of Projected Overpayments 

Associated with DCI 

Since FY 2008, CMS made numerous rate adjust-

ments to recoup projected overpayments from FYs 

2008 and 2009, though disagreements remain over 

which methodology is most appropriate for estimat-

ing DCI-related overpayments.

The American Taxpayer Relief Act of 2012 (ATRA) re-

quired CMS to recover $11 billion in estimated DCI-re-

lated overpayments in FYs 2014–2017; the amount 

had not been recouped in prior years. CMS imple-

mented the recoupment with adjustments of –0.8% in 

Example: If the basic payment is $5,164 and 

the DRG weight for heart failure is 0.6853, then 

the adjusted payment is $5,164 times 0.6853, 

or $3,539. Similarly, if the DRG weight for coro-

nary bypass surgery is 3.7707, then the adjust-

ed payment is $5,164 times 3.7707, or $19,472.
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DCI Cuts and Restoration Under ATRA and MACRA

FYs 2014, 2015, and 2016, and -1.5% in FY 2017, for a 

total cumulative cut of 3.9%. CMS originally intended 

to restore the full amount of the cumulative cut in FY 

2018, but the Medicare Access and CHIP Reauthori-

zation Act of 2015 (MACRA) restores only 3% of the 

3.9% reduction, and phases in the restoration over a 

six-year period by adding 0.5% to the IPPS update 

in each of FYs 2018 through 2023. The 21st Centu-

ry Cures Act was enacted in 2016 and included an 

amendment to the MACRA provision that reduced 

the FY 2018 restoration from 0.5% to 0.4588%. The 

combined effect of the MACRA provision and the 

21st Century Cures Act amendment will leave hospi-

tals with a 0.94% residual cut after FY 2023. 

GNYHA Position: Neither CMS nor Congress should implement any further cuts to offset DCI-related 

payments. There is no empirical or policy justification for further cuts, and they would exacerbate the 

extreme and mounting pressure on hospitals’ IPPS margins due to Affordable Care Act cuts and seques-

tration, which already threaten the survival of safety net hospitals that serve vulnerable populations. Ad-

ditionally, Congress should restore the full 3.9% ATRA cut as originally intended. 

n ATRA-required DCI cut

n ATRA DCI cut carried over from prior years

n DCI amount restored to rates under MACRA

-0.8%

FY ‘14 FY ‘15 FY ‘16 FY ‘17 FY ‘18 FY ‘19 FY ‘20 FY ‘21 FY ‘22 FY ‘23
0.0%

-0.5%

-1.0%

-1.5%

-2.0%

-2.5%

-3.0%

-3.5%

-4.0%

-0.8%

-1.6%

-2.4%

-3.44%
-2.94%

-2.44%
-1.94%

-1.44%
-0.94%

-0.8%

-0.8%

-1.5%

+0.46%

+0.5%

+0.5%

+0.5%

+0.5%

+0.5%
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HOSPITAL-ACQUIRED CONDITIONS
The Affordable Care Act (ACA) established the Medicare Hospital-Acquired Condition (HAC) Reduction pro-

gram to encourage hospitals to decrease the incidence of HACs—potentially dangerous but preventable condi-

tions such as infections or surgical complications patients acquire during hospital stays—in their facilities.

HAC Policy in the ACA 

Implemented in fiscal year (FY) 2015, the HAC Re-

duction program imposes a 1% Medicare inpatient 

payment reduction on hospitals with relatively poor 

performance on HACs—defined as the lowest-per-

forming quartile of hospitals. To determine the low-

est quartile, the Centers for Medicare & Medicare 

Services developed a scoring algorithm that assigns 

each hospital points on each HAC measure. The 

points are aggregated to a Total HAC Score, which 

is used to rank all hospitals in the country. The FY 

2018 program includes measures of catheter-associ-

ated urinary tract infections, surgical site infections, 

central line infections, Methicillin-resistant Staphylo-

coccus aureus, Clostridium difficile and other HACs.

Flawed Penalty Design 

The HAC Reduction program’s reliance on simple 

ranking creates distinctions among hospitals that 

may not be statistically different in terms of perfor-

mance. In many cases, penalized hospitals do not 

have a HAC performance statistically different from 

hospitals that avoided the penalty. Further, because 

HAC penalties are based on relative—not actual or 

improved—performance, 25% of the nation’s hospi-

tals will always lose 1% of their inpatient payments, 

even if they perform highly on the measures and/

or their nationwide performance on HACs improves 

dramatically.

There is also substantial overlap between the mea-

sures in the HAC Reduction program and those in the 

Medicare Hospital Value-Based Purchasing (VBP) pro-

gram. When the same measure is included in multiple 

quality programs that use different scoring methods 

and performance periods, conflicting results can be 

produced, creating confusion among patients and 

providers, and diminishing program credibility. Hos-

pitals can also be subject to redundant penalties for 

the same condition across multiple programs. The 

ACA expressly prohibited measure overlap in the 

Hospital Readmission Reduction program (HRRP) and 

VBP program because it is unfair to penalize hospitals 

twice for a single performance measure. The same 

prohibition should be applied to measures across the 

VBP and HAC Reduction programs.

Disproportionate Impact

As currently implemented, the HAC Reduction pro-

gram disproportionately impacts larger facilities, 

those that serve low-income communities, and those 

that train medical students. These types of facilities 

are disproportionately penalized for multiple rea-

sons, including the program’s limited risk adjustment 
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for high case mix and a lack of reliable data for small 

facilities.

GNYHA Position: Congress should pass legislation that would eliminate the HAC Reduction program. 

HACs should instead be addressed through the VBP program. If the HAC Reduction program is not 

eliminated, it should be substantially revised to 1) reduce measure duplication, 2) give hospitals credit for 

national improvement, and 3) exclude special policy payments from being penalized.

Further, unlike other ACA penalty programs in which 

special policy payments such as those to teaching 

hospitals are appropriately excluded (e.g., VBP and 

HRRP), the 1% HAC Reduction penalty is applied to 

total hospital inpatient payments. By applying the 

HAC penalties to special policy payments, the HAC 

Reduction program results in outsized penalties for 

hospitals that train residents or serve low-income 

communities.

HAC Penalty by Teaching Status 

FY 2017

Non-Teaching Minor Teaching Major Teaching

17% 30%
49%
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PRESERVING ACCESS TO GPOs

Health care providers rely on group purchasing organizations (GPOs) to reduce costs and increase efficiency. By 

leveraging their aggregate purchasing power, hospitals use GPOs to negotiate discounts with manufacturers, dis-

tributors, and suppliers of products and commodities. The savings GPOs provide hospitals and their post-acute 

providers have repeatedly been affirmed by the Government Accountability Office1 (GAO) and other research.

Hospitals, rehabilitation facilities, nursing homes, 

physician practices, home health agencies, and oth-

er types of providers join a GPO to access the most 

competitive prices for a full range of products, in-

cluding pharmaceuticals, medical devices, and com-

modities such as food and office supplies. While 

GPOs negotiate contracts and assist with value anal-

ysis, providers always decide the drugs and devices 

they will purchase and use.

GPO participation is entirely voluntary for providers 

and manufacturers. Hospitals may purchase through 

GPO contracts, access contracts through multiple 

GPOs, or buy directly from a manufacturer. GPOs 

are funded by administrative fees that manufactur-

ers pay as a percentage of purchases. Recognizing 

the value of GPOs, Congress enacted “safe harbors” 

for GPOs from laws and regulations that would oth-

erwise prohibit such fees. Without these important 

safe harbors, hospitals would incur much greater 

costs in securing the drugs, devices, supplies, and 

services they need.

Because GPOs leverage the combined purchasing 

power of many providers, they spur competition and 

secure lower prices than can otherwise be obtained 

by providers negotiating on their own. On average, 

GPOs save providers between 10% and 18% on pur-

chases, which is why 90% of hospitals nationwide 

choose to work with them. In an October 2014 study 

of GPOs by the American Hospital Association and 

the Association for Healthcare Resource & Materials 

Management, 88% of hospitals reported that GPOs 

generate significant savings from lower prices.2 

Another 2014 study found that GPOs save the US 

health care industry up to $55 billion in annual price 

discounts3, and a third study found that billions were 

saved annually in human resource costs.4

1 Government Accountability Office. “Group Purchasing Organizations: Services Provided to Customers and Initiatives Regarding Their Business Prac-
tices.” (August 2010); http://www.grassley.senate.gov/about/upload/d10738.pdf.

2  American Hospital Association, Association for Healthcare Resource & Materials Management, “Hospital Supply Chain Executives’ Perspectives on Group 
Purchasing: Results from a 2014 National Survey.” (October 2014); www.ahrmm.org/ahrmm/news_and_issues/press_releases/index.jsp.

3  D. DaVonzo, “A 2014 Update of Cost Savings and Marketplace Analysis of the Group Purchasing Industry.” (July 2014); http://www.supplychainasso-
ciation.org/?page=Studies.

4  E.S. Schneller, “The Value of Group Purchasing 2009: Meeting the Need for Strategic Savings.” Health Care Sector Advances, Inc. (April 2009); http://
www.supplychainassociation.org/resource/resmgr/research/schneller.pdf.
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GPOs also help hospitals and other providers low-

er overall costs by streamlining and standardizing 

their purchasing processes. GPOs reduce providers’ 

non-clinical staffing needs because providers do not 

need to negotiate with thousands of manufacturers 

and suppliers. Few hospitals in today’s health care 

landscape have the staff or expertise to negotiate 

the large number of contracts necessary to supply 

their institutions. GPOs also help providers monitor 

and track supply spending as part of total expen-

ditures and identify opportunities to reduce overall 

expenses.

GNYHA Position: Congress should protect the GPO safe harbor that enables hospitals to leverage their 

buying power and secure significant discounts. 
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TAX DEDUCTIONS FOR CHARITABLE GIVING
Recent deficit reduction and tax reform talks in Washington, DC have included proposals to limit the income tax 

deductibility of charitable contributions as a way to increase revenues and reduce the national debt. GNYHA 

strongly opposes such measures because they would significantly curtail the number of charitable contributions 

to not-for-profit hospitals.

Hospitals devote the proceeds of charitable contri-

butions to:

• Community programs, especially those that re-

ceive little or no reimbursement from other sourc-

es, such as community outreach and health and 

wellness promotion programs for the uninsured 

and underinsured

• Critical clinical research and education activities 

that lead to important medical advances

• Improvements in patient care facilities. Given re-

cent Medicare and Medicaid reimbursement cuts 

to hospitals, many institutions rely disproportion-

ately on charitable giving to cover shortfalls from 

other payment sources.

While GNYHA does not believe that donors give 

solely for favorable tax treatment, we believe it in-

fluences the amount and frequency of giving. For 

example, The Independent Sector, a coalition of 

not-for-profits, foundations, and corporate giving 

programs, has stated:

• If the charitable deduction was available to all tax-

payers, including non-itemizers, charitable giving 

would increase by an estimated $4.8 billion annually. 

• Roughly 82% of the 44.5 million Americans who 

itemized in 2014 claimed the charitable deduc-

tion, and these individuals and families—slightly 

more than one-quarter of all taxpayers—account-

ed for more than 59% of contributions to charita-

ble organizations, showing the importance of the 

deduction to givers.

GNYHA believes that deductions for charitable con-

tributions differ from most other deductions because 

the taxpayer expenses for these purposes bene-

fit communities as a whole, not just the individual 

taxpayer. The Federal government should strongly 

encourage individual investment in communities, in-

cluding in “public goods” such as not-for-profit hos-

pitals, nursing homes, and home health care agen-

cies. It is why charitable contributions have been 

deductible almost since the creation of the Federal 

income tax nearly a century ago.

GNYHA Position: GNYHA strongly opposes placing new limits on the income tax deductibility of chari-

table contributions.
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